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Re: Advisory Opinion Request - Famos LLC
Dear Ms. Duncan:

Pursuant to the Commission's regulations, 11 C.F.R. § 112.1, on behalf of Famos
LLC, ("Famos"), we request an advisory opinion confirming that a Political Affinity
Account Holder program proposed to be offered by Famos to federal political
committees is permissible under the Federal Election Campaign Act of 1971, as
amended (the "Act") and the Commission's regulations. '

Famos, founded in 2009, is a closely held, privately owned, for-profit LLC. Famos
LLC is founded on the idea that every word, picture and video we share with friends
and family has the power to influence their online purchase decisions. Until now,
there has been no way to link these passive recommendations with real financial
transactions that subsequently take place when someone purchases something
based on the advice of a friend. A personal endorsement—however valuable to the
people we know and to the companies we endorse—is currently not compensated.

Famos has built and markets a web-based technology platform? that provides Famos
Account Holders, both individuais and organlzatlons the ability to benefit from any
revenue generated from monetized events? within their personal referrals. The
technology platform behind Famos ("Famos Platform”) is able to monitor and
monetize these types of personal endorsements for products, events and services,
and reward Famos Account Holders when their referrals generate revenue down the
line—whether that comes from a movie ticket purchase, a restaurant reservation or
any other online transaction their referrals have influenced.

"'A "platform" is a software suite that provides added functionality to its users
(Account Holders, subscribers, customers, et al.) within their digital tools.

2'A monetized event is the action that takes place to trigger on-line commission or
revenue generation, as described below. For example: If person "A" clicks on a
"book this ticket now" button on a website which directs them to buy a ticket via
Priceline, the website would receive the commission assigned to that airline ticket
purchase by Priceline.
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A. The Famos Platform

The Famos Platform can be accessed via applications downloaded from Famos, such
as browser toolbars,? plug-ins* for existing applications (such as Outlook, Acrobat
and Word), and, in the near future, as a mobile client® application.

The Famos Platform will, in its default setting, automate the syndication® of personal
content, find and associate monetizable events around a Famos Account Holder’'s
digital instantiations and track affiliate revenue commission sharing from search
engines, retail sales and affiliate network payments as these terms are explained in
more detail below.

An individual can decide to become a Famos Account Holder by registering on-line
through another Account Holder's Platform, through a Famos Topic Page or by
directly registering at Famos.com. Once a person has become a Famos Account
Holder, the full functionality of the Famos Platform will be available to him.
Regardless of the path a user (either individual or organizational) follows to become
a Famos Account Holder, the registration procedure along with the accompanying
Terms of Service Documents (See Exhibit 1) will remain identical for all Famos
Account Holders.

Like virtually all web-based platforms now offered in the marketplace, the Famos
Platform will be made available to prospective Famos Account Holders free of
charge. Famos will then provide access to an administrative web page where the
Famos Account Holder is able to:

* Choose which features will be available on the Famos Platform;
Personalize these features;

 Personalize the default look and feel of their account (Account Holders” would
also have the ability to further customize the Famos Platform look once
installed);

3 In a program with a graphical user interface such as Internet Explorer, a browser
toolbar is a strip of icons used to perform certain functions.

4 A plug-in is a module or software that can be added to a system to enable extra
features or functionality.

5 A mobile client application is an application that will run on a mobile device such as
a cellular phone.

¢ Where website material is made available to multiple other sites. Also known as
web syndication, which refers to making web feeds available from a site in order to
provide other people with a summary of the website's recently added content (for
example, the latest news or forum posts).

7 If any bespoke (non-standard) customization of the Famos Platform, such as
insertion of proprietary news feed content, is necessary, the Famos Account Holder
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* Update contact information for the Account Holder;
* Track the usage of their digital instantiations, and
* Monitor revenue generation.

The Famos Platform is currently being deployed as a toolbar and browser application
in a limited confidential release, and will shortly be available as a general release to
the broader market. Famos would also like to offer the Famos Platform to political
organizations, including federal political committees.

B. Digital IDs

The Famos Platform allows Famos Account Holders to benefit from the existing
revenues their digital instantiations are already generating on the web but are
currently going unrewarded. Essentially, Famos takes advantage of the millions of
emails, text messages, posts, links, tweets and other exchanges that happen every
second. The Famos Platform is the first of its kind to effectively keep track of the
steps leading from this myriad of social chatter to a successful online transaction.
The technology is scalable,® non-intrusive® and works and across all platforms. It
acts just like a bar code, traveling with the billions of explicit and implied referrals,
which currently go unrecognized. Once a purchase is made, the Famos Account
Holder(s) who helped influence the transaction is/are rewarded with a small
percentage of the generated revenue that is currently paid to others.

The Famos Platform can follow the unique digital instantiations of the Famos Account
Holder's content, track them through their referral paths, collect the revenues these
digital instantiations generate and share the generated revenues with those Famos
Account Holders who deserve a portion. (Note: the Famos Account Holder must self
identify or register their differing digital instantiations with Famos, done through
their account profile settings, in order for the Famos Platform to track them through
the revenue stream.!?)

either individual or organizational will be charged the standard bespoke
customization fee of $200.00 US/hour. (See Exhibit 1)

® That is, the ability to either handle growing amounts of work or to be readily
enlarged.

? That is, something that does not automatically show up online in an unwanted,
unrequested, or unsolicited manner. (An intrusive ad for example might be a pop-up
asking you to fill in an IQ test.)

12 As with the tracking of individual Famos Account Holder’s unique digital
instantiations, in order for an organizational Famos Account Holder’s digital
instantiation to generate revenue the organizational Famos Account Holder must also
register its unique digital instantiation(s)with Famos. The employees of an
organizational Famos Account Holder would not be generating any revenue for the
organizational Famos Account Holder by simply performing most of their daily
employee duties and tasks or any non-work-related online activity. This is because
an employee’s individual email (for example amiller@famos.com) and non-work
related online activities are digital instantiations of the individual employee and not

3
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A real world example of personal instantiations would be a credit rating bureau. The
credit rating bureau knows there are numerous sources which can represent a
person’s credit: a Tax ID number, a bank account number, various credit cards, a
home mortgage account, a cellular phone bill, etc. Each of these accounts is an
instantiation of an individual to a credit bureau. They all have different labels,
different account numbers, and different functions but each is tied back to a unique
person.

A person’s digital instantiations follow a similar parailel. Examples could be a
person’s email account!!, a website domain'? name, a social network ID or a
YouTube license. The list is endless. All are digital delivery mechanisms for different
digital instantiations but all are tied to a unique person. It is these varying
representations of a person on-line that the Famos Platform can identify and follow
as these unique digital instantiations move throughout the web.

People share billions of digital communications every day:

Text messages

Twitter “Tweets”

MySpace Status updates

Facebook Wall Posts

A Famos Topic Page (See Exhibit 2)

Within these seemingly trivial instances of “social media” are countless invaluable
referrals from our most trusted sources. Some are overt, but most are only implied:

* “We saw a great movie last night”
* “Check out my pictures from Las Vegas”
¢ "“Have you heard that new Killers song?”

the organization. However, an organizational Famos Account Holder employee could
generate revenue for an organizational Famos Account Holder though certain work-
related activities associated with the organization’s digital instantiations. This could
include activities such as posting content to the organization’s website or blog, or
sending email via the organization’s digital instantiations. (For example
support@famos.com or reunion@alumni.uofm.edu)

"The Famos Account Holder's registered email account is the unique personal email
instantiation of that Account Holder irrespective of where or through whom the email
account was obtained. That is to say, if a person receives an email account from
their employer and then registers that email account as their Famos Account Holder
registration email, that employer would not be involved in any of the Famos Account
Holder’s transactions by having simply supplied the Famos Account Holder with an
email account.

2 A domain name is an identification label that defines a realm of administrative
autonomy, authority, or control in the Internet. An example might be a name
assigned to a website, e.g., sfsailing.com
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* “Heading to NYC for the week. Plan to see Jersey Boys and visit The Statue of
Liberty”

C. How Revenue is generated for Account Holders*?

All Famos Account Holders, whether at the individual or organizational level,
generate revenue from similar methods. Within the World Wide Web, there exist
small payments that ad revenue networks, keyword search engines, retail
commission aggregators and various "click per (fill in the blank)" models that are
willing to pay out for online activity. Currently, these payments are only paid to the
affiliate network'* member's domain name that can be identified as the source of the
transaction.

It is important to point out that when these unique identified transactions take place
through the Famos Platform they have revenues associated with them that are
assigned to Famos. The revenues are paid to Famos by the aforementioned affiliate
networks because the networks can identify the Famos domain name as the source
of the revenue generating transaction.

. The Famos Account Holder can generate revenue from their refemrals through three
primary mechanisms: commissions on Intermet searches, commissions via
performance marketing'® models and commissions on Internet shopping.

Famos bases its revenue model around the existing commerce that is currently going
unrewarded to anyone connected via the World Wide Web. Numerous revenue
streams are available to online users of the web - advertising revenues, retail sales
commissions, and search engine traffic generation - all via their associated affiliate
relationships.

Whether at the organizational or individual Famos Account Holder level, revenue is
only generated for a Famos Account Holder when a Famos Account Holder’'s content

13 See Exhibit 3 for more detailed discussion of common practice Internet revenue
generation.

“ An affiliate network program, also known as an affiliate marketing program, _
typically refers to an electronic commerce version of the traditional agent/referral fee
sales channel concept. An e-commerce affiliate is a website which links back to an e-
commerce site such as Amazon.com with the goal of making a commission for
referred sales. Advertisers in an affiliate network make their ads available for
placement by publishers. Each link is assigned a commission, such as a fixed amount
per lead or a percentage of a resulting sale on the advertiser's website.

15 performance marketing is also known as on-line referral marketing. - Broadly
speaking, performance marketing is the common marketing practice on the Internet
whereby advertisers pay on a per-instance basis. (See Exhibit 3 for a more detailed
discussion)
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is associated with a monetizable event via a Famos Topic Page and a viewer of that
Famos Topic Page transacts upon an associated monetizable event.!®

D. The Famos Topic Page

The Famos Platform allows a Famos Account Holder to chose to have Famos
automatically annotate or allow the Account Holder to personally annotate!’” any of
their digital instantiations. The Famos Platform then assigns each Famos Account
Holder a unique Famos ID that is also attached to each of that Famos Account
Holder’s digital instantiations. This then allows viewers of a Famos Account Holder's
digital instantiations to select any content of interest by simply highlighting or
clicking a word, image, or any other media. This action by the viewer triggers the
generation of the Famos Topic Page.

It is here on the Famos Topic Page that resides content based around the topic along
with all of the a ated etizable eve amos Platform can associate with
that topic. A topic page can only be generated from a Famos Account Holder’s
unique digital instantiation.

If a viewer decides to transact around any of the content found on the Famos Topic
Page, the generated revenue from that transaction is then assigned to the Famos
Revenue Accounts of any Famos Account Holders associated with that transaction.

E. How Revenue is shared through Famos

Famos Account Holders will receive a portion of the generated revenue from a
referral chain resulting in a transaction based on where their content was identified
in that referral chain.

Famos makes these distributions directly to the Account Holder's Revenue Account.
At this point, a Famos Account Holder could then do with their revenue portion as
they see fit (see "Revenues" section from the Famos’ Terms of Service- [Exhibit 1]).
Any unclaimed portion of a transaction will be held in a unique anonymous account
until such time that this user has joined Famos as an Account Holder. If after 365
days, no claims are made to these portions, Famos will take any unclaimed revenue
and distribute it to “*One LapTop per Child" (OLPC) as a corporate charitable
outreach.

16 Note: In order for any revenue to be generated for any Famos Account Holder, the
transactions from a Famos Topic Page must be taking place live and online. Working
within a closed internal organizational network would not allow the Famos Platform
to search the world wide web for monetizable events and not be able to associate
these events with any content. Consequently, there is no revenue generated for a
Famos Account Holder in the normal course of their off-line daily activities.

' To add the Famos Account Holder's metadata to all content visible in a digital
instantiation. An example would be the unique user account’s information around a
YouTube video that the user has posted to their YouTube account.
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Here is an email referral as an example:

e An email from a Famos Account Holder is sent to a friend about a great
movie.

» The recipient Is intrigued by the recommendation and decides to "tweet" the
movie link to a social network.

* Someone following a Twitter feed about movies then clicks on the link and
decides to buy a movie ticket.

This is a typical on-line interaction amongst a social circle.

Behind the scenes, the on-line ticket-booking agent (Fandango for example) has a
commission waiting for the domain name (in this case Famos') that generated this
movie ticket sale. In today's “online world”, the domain name holder currently keeps
the commission and adds it to their bank account.

Presume Fandango pays 25 cents commission for this online movie ticket booking in
the above example. Since the movie ticket was booked online through the Famos
Platform, Fandango "sees" the Famos domain name and knows that Famos is a
member of their commission network.!® Fandango would then pay Famos a
commission for directing @ movie ticket booking to the Fandango website.

Famos would then distribute the revenue for this ticket as follows:

» Famos keeps 5 cents. [This is our standard percentage (20%) for all revenues
paid to Famos. (See "Revenues” section from the Famos’ Terms of Service -
See Exhibit 2)]

* Famos would then deposit 15 cents in the Famos Account Holder’s Revenue
Account

* The remaining 5 cents of the Fandango commission would be assighed to the
Twitter feed owner!® that caused the sale of the movie ticket through
Fandango.

Here is an example of how Intemet search revenue could be generated for a Famos
Account Holder:

* The John Galt for President Committee (JGPC) decides to become a Famos
Political Affinity Account Holder.

o The JGPC sets up a social network through Ning® for there followers to
interact.

® A commission network is a membership affiliation that distributes revenues to its
members based on their earned commissions from vendors associated with the
network.

' In this example if the Twitter feed owner were a Famos Account Holder then the
proportionate revenue would be assigned to that Famos Account Holder’s revenue
account. If not, the Twitter feed owner would be assigned a Unique Anonymous
Famos ID. If that Twitter Feed owner later joins Famos, those funds will be
distributed to the Famos Account Holders revenue account.
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A JGPC campaign volunteer contributes a blog posting on the JGPC Ning site
One of the followers of JGPC sees a blog posting on the JGPC Ning Social
Network concerning voter fraud.
She clicks on the words "voter fraud" from the follower’s blog post for more
information. (This is accomplished through the Famos spotlight window. See
Exhibit 2)
The resultant search, which was initiated when the follower clicked on the
words "voter fraud”, delivers numerous aggregated sponsored listings?! onto
the Famos Topic Page. One of which is from Amazon.com.
Amazon.com has paid Google AdSense for Search a fee in order for that
sponsored Link to show up and be clicked upon when the words "voter fraud”
are searched for.
Google's AdSense for Search Affiliate Network will pay Famos (an Affiliate
Network member) a micro-portion of their (Google's) fee from Amazon
because the Famos domain name was identified by Google as the source of
the transaction. (In this simple case, the source was the keyword search for
“voter fraud” done by the follower of the JGPC when they clicked the words
“voter fraud.)
Let us say this micro portion from Google payment is 1 cent.
o Famos keeps .2 cents.
o The blog poster on the JGPC social network would receive .8 cents
if they were a Famos Account Holder (or when they become a
Famos Account Holder.) It was their content that caused somebody
to search for "voter fraud" so they should share in the revenue
generated from it.

In a final example, let us look to how Famos would generate revenue through one of
the many performance-marketing methods:

An ESPN staff writer posts on their Famos powered website (via the Famos
Platform) an article about the “Greatest Sports Documentaries of all Time.”
A viewer of the ESPN website, who happens to also be a Famos Account
Holder, sees the article and likes a certain passage.

He then copies a passage from the ESPN website to post into his blog about
sports movies.

A follower of the Famos Account Holder’s blog reads the post and highlights
the words "Sports Movies.”

This generates a Famos Topic Page about “"Sports Movies”

The Famos Topic Page delivers aggregated related content and advertising,
including the ability to view movie trailers.

The follower finds a result from the Walt Disney Company promoting their
sailing movie "Moming Light” and clicks on it to watch the trailer.

2 Ning is an online platform for people to create their own social networks, launched
in October 2005.

2l Famos will not pay out revenues generated from paid political ads. Where it can,
the Famos platform will filter for these advertisements and remove them from the
revenue chain.
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* The Walt Disney Company distributes affiliate payments to their network
members for views of their trailers because they deem that someone
watching their movie trailer has a high value to their advertising campaign.

» If the Walt Disney Company affiliate payment to Famos is 10 cents for
viewing of their trailer, Famos would distribute the revenues as follows:

o Famos keep 2 cents,

o ESPN would receive 5 cents, and

o The viewer that posted the ESPN content to his blog would receive
3 cents.

In any of these examples, if there were multiple transactions associated around the
Famos Account Holder identified content, the associated revenues for each of the
identified transactions would be paid to the appropriate Famos Account Holder’s
Revenue Accounts.

For every transaction generated, the Famos Platform identifies the following:

1. The source of content.

2. Any monetizable events associated through the Famos Platform with this
content.

3. The trail of the identified content and its ownership as it moves across the
Famos Platform, and finally

4. Any transaction this identified content is involved with on the Famos Platform.

By doing so the Famos Platform can recognize if the identified content is involved
with a single transaction or involved with many transactions associated with many
different viewers.

II. Proposed Operation of Famos Platform for Political Affinity Account
Holders

Famos desires to expand its Platform program to include arrangements with
501(c)(4) organizations (including qualified non-profit corporations) and federal
political committees, including authorized committees (herein further referred to as a
"Political Affinity Account Holder"). The Political Affinity Account Holder program
would be identical to that of any organizational Famos Account Holder with one
minor addition:

¢ The reporting status of distributions to the Famos Political Affinity Account
Holder committee and from whom these funds were derived would require
Famos to generate an additional set of compliance reports required by the
Federal Election Commission.

The Political Affinity Account Holder program would be promoted to and made
available to any federal political committee that requests the ability to participate,
including authorized candidate committees, non-connected political committees, and
party committees, without regard to party affiliation or ideological orientation.
Separate segregated funds, as defined by the Act and the Commission’s regulations,
would not be allowed to register a@s Famos Political Affinity Account Holders.



Thomasenia P. Duncan, Esq.
April 2, 2010

The Famos Platform will be marketed and made available to Political Affinity Account
Holders in the same manner as it is made available to other Famos Account Holders
(both individual or organizational), as described in detail above. As is the case for all
Famos Account Holders, the Famos Platform will be available at no cost to Political
Affinity Account Holders. Any marketing of the Famos Platform by the Political
Affinity Account Holder to its own members is the responsibility of the Famos Political
Affinity Account Holder and at the Political Affinity Account Holder's own expense.

Political Affinity Account Holders will be given the same account management tools
as all other Famos Account Holders (both individual and organizational) with an
additional tier of accounting features in order to satisfy any Federal Election
Commission reporting requirements (as described below). These additional reporting
requirements will require customization for each Political Affinity Account Holder.
This and any other additional bespoke customization of the Famos Platform for the
Political Affinity Account Holder will be charged at the industry rate of $200/hour.

Any individual or organization could decide to sign up to be a Famos Account Holder.
Regardless of how the interested party registered as a Famos Account Holder, the
interested party would be required to provide at minimum her/his name and email
address (or organizational email address). The interested party will then create a
Famos Account Holder name and password to log in. The Famos Account Holder
creation page will clearly inform the Famos Account Holder that:

* They have joined Famos as a Famos Account Holder and are entitled to all of
the Famos functionality afforded to all Famos Account Holders.

e By becoming a Famos Account Holder, they agree to abide by the Famos
Terms of Service Agreement.

¢ The Famos Account Holder would be given the option to receive the
remittance in the form of a check for any balance in excess of $10.00. (See
"Revenues" section from the Famos’ Terms of Service- [Exhibit 1])

* The Famos Account Holder has the sole possession of that portion of the
revenues generated from the Famos Account Holder’s identified digital
instantiations.

* The Famos Account Holder would be given the option to elect to enter more
profile information.

Ali Famos Accounts Holders are allowed to direct a portion of their revenues to any
Famos Charitable Account Holder or any Famos Non-Profit Account Holder. The
proposed Political Affinity Account Holder program would also allow a Famos Account
Holder to direct Famos to distribute a portion of their revenue to a Political Affinity
Account Holder.?

2 Note: The contributing Famos Account Holder must satisfy the certifications
required of any donor contributing to a federal political committee over the Internet,
as set forth in Advisory Opinion 1995-09. This will represent a political contribution
to the Political Affinity Account Holder, which will be used in connection with federal
elections and which is subject to the limitations and prohibitions of the Federal
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As part of the Famos Political Affinity Account Holder program Famos proposes that:

e An individual Famos Account Holder can direct Famos to remit any of the
Famos Account Holder's designated revenues to any Famos Political Affinity
Account Holder. However, Famos will not directly remit any funds to any
Famos Political Affinity Account Holder until the individual Famos Account
Holder's revenues exceed $10.00. (See "Your Reported Revenues" section
from the Famos’ Terms of Service- [Exhibit 1])

» The Famos Account Holder is required to certify that she is an individual U.S.
citizen or legal permanent resident and that she would be receiving the
remitted funds individually in the absence of the re-direction. The Famos
Account Holder will also be asked to make the certifications required of any
donor contributing to a federal political committee over the Internet, as set
forth in Advisory Opinion 1995-09.

* The Political Affinity Account Holder is required by Federal law to use its best
efforts to collect and report the name, mailing address, occupation and name
of employer of individuals whose contributions exceed $200 in a calendar
year.

* The Famos Account Holder track their contributions by logging into the Famos
Account Manager through their Famos Account Holder account.

* Famos will track the Famos Account Holder’s Revenue Account and inform the
Famos Account Holder if their contributions to a political committee have
exceeded the Federal Election Commission’s limits for annual contributions.

* The Famos Account Holder's Account Manager include public communications
disclaimers that are intended to meet the specifications set forth at 11 C.F.R.
§ 110.11.

As is the case with distributions to Famos Charitable Account Holders or Famos Non-
Profit Account Holders, Famos proposes to only distribute Famos Account Holder
directed contributions to those political committees who are Political Affinity Account
Holders with Famos. (See "Your Reported Revenues" section from the Famos’' Terms
of Service- [Exhibit 1]) All remittances directed to any Political Affinity Account
Holder would be credited to the Political Affinity Account Holder through an
automated clearinghouse transaction on the last day of each month. Famos would
transmit the contributor information to the Political Affinity Account Holder within ten
days of the transfer of funds per 11 C.F.R. § 102.8(b)(2). The only information that
would be provided to the Political Affinity Account Holder would be the name,
address, occupation and employer of the individual Famos Account Holder. As per
the Famos Terms of Service, any additional transactional expenses related to
processing of the contributions would be charged to the Political Affinity Account
Holder at the same rate as is charged for all Famos Account Holders.

Political Affinity Account Holder program proposed is to be offered by Famos to
federal political committees is permissible under the Federal Election Campaign Act
of 1971. Again, separate segregated funds would not be allowed to register as
Famos Political Affinity Account Holders.

Election Campaign Act. The limits applicable to that particular type of political
committee will be specified.

11
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We ask the Federal Election Commission (the "Commission™) to confirm that Famos'
proposed Political Affinity Account Holder program is permissible under the Act.

A. Commission Treatment of Affinity Programs

The Act prohibits corporations from using their general treasury funds to make
contributions or expenditures in connection with federal elections 2 U.S.C. § 441b(a).
A "contribution” includes "any gift, subscription, loan, advance, or deposit of money
or anything of value made by any person for the purpose of influencing any election
for Federal office." 2 U.S.C. § 431(8)(A)(i); see also 2 U.S.C. § 441b(b)(2).
"Anything of value" is considered to include all in-kind contributions, including the
provision of goods or services without charge or a charge that is less than the usual
and normal charge for such goods or services. 11 C.F.R. § 100.52(d)(l). Section
100.52(d)(2) defines "usual and normal charge for goods" as the price of those
goods in the market from which they ordinarily would have been purchased at the
time of the contribution.

The Commission has examined various affinity programs in prior advisory opinions,
including affinity wireless programs, credit cards, telemarketing services, certain
pay-per-call services known commonly as "900-lines,” and toolbar affinity programs.
See, e.g., Advisory Opinions 2008-18 (Mid-Atlantic Benefits), 2006-34 (Working
Assets), 2003-16 (Providian National Bank), 2002-7 (Careau & Co), 1995-34
(Politechs), 1994-33 (VITEL International), 1992-40 (Leading Edge
Communications), 1991-26 (Versatel Corporation), 1991-20 (Call Interactive), 1990-
14 (AT & T), 1990-01 (Digital Corrections), 1988-12 (Empire of America Federal
Savings Bank), and 1979-17 (RNC) and recently Request for Advisory Opinion 2007~
35 (FreeCause, Agenda Doc. No. 08-04). In essence, the Commission's rulings have
established that, while it is not permissible for a corporation or bank to sponsor an
affinity program in which a portion of the revenues charged and collected by the
corporation or bank are donated to a federal political committee, e.g. AO 1988-12,
AO 1979-17, it is permissible for a corporation to offer an affinity program in which
(i) the customer has the option to direct some portion of the customer's own funds,
that would otherwise be under the customer's exclusive personal control, to a federal
political committee; and (ii) any services provided to the political committee are
either paid for by the committee or received in exchange for fair, bargained-for
consideration.

For example, in AO 1994-33, the Commission considered a program under which a
company offered prepaid phone cards co-branded with the name and logo of federal
political committees. The purchaser had the option to designate a portion of the
purchase price of the card as a contribution to the committee, in which case the
value of the minutes credited to the purchaser was reduced by the amount of the
donation. The Commission approved the program on the grounds that the funds
being contributed belonged to the customer, not the company, and the beneficiary
committee paid all the costs assoclated with processing the contribution transactions.

Again, in AO 2003-16, the Commission considered a proposal in which a bank would
offer a co-branded, affinity credit card with a national party committee sponsor. The
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bank (Providian) proposed to market the card, at the bank's own expense, to lists of
party supporters identified by the national party committee. The national party
committee had the opportunity to receive contributions from affinity cardholders in
the form of customer rebates and bonuses that customers would receive through
using their credit cards. Specifically, Providian proposed a rebate card that allowed
cardholders to earn rebates by charging their purchases on their credit card.
Providian would provide the national party committee with contributions from
cardholders who authorized the Bank to forward their rebates to the national party
committee. If a cardholder did not wish to forward his or her rebate to the national
party committee, the rebate would be sent to the cardholder instead. Providian
stated that it would charge the national party committee for any transactional
expenses related to forwarding the contributions. In addition, there was a proposed
bonus feature consisting of a payment to the cardholder from Providian of a certain
fixed dollar amount once a cardholder charged a certain number of purchases or a
certain dollar amount on the affinity credit card. Providian would give cardholders
the option to have Providian forward the value of their bonuses to the national party
committee. If any cardholder did not wish to contribute his or her bonuses to the
national party committee, Providian would instead send the bonuses to the
cardholder.

Finally, Providian proposed that the national party committee would pay for
advertising space in Providian's communications to cardholders or prospective
cardholders, even though the bank's other affinity sponsors were generally not
required to pay for such advertising space.

The Commission determined, first, that the marketing of the card by the bank to lists
of Party supporters provided by the Party, at the Bank's own expense, would not
constitute an impermissible in-kind contribution but rather would be "equal
exchanges of bargained-for-consideration" if two conditions were met:

* The value of the list to be provided by the national party "is sufficient to cover
the costs of the services provided by the Bank under the proposed Affinity
Program,” and

* The arrangement to provide the services "will be similar to most affinity
programs between the Bank and non-political entities.”

Second, the Commission determined that, because the proposed program "will
permit cardholders to choose whether or not to contribute part or all of their rebates
to the national party committees," the contributions of rebates "would be treated as
contributions from the cardholders' personal funds” and "the Bank will not be making
an impermissib